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The‘questions raised are stated in your letter
of February 26, 1947, as follows:

"In 1936, the Boerd granted s permit to
the Brazos Irrigation Compeny to chsnge the
use of & pert or all of the waters approprist-
ed under Permit No. 1040 to menufscturing or
‘commercial use. The guestion srises - would
the Americen Cansl Compeny be authorized under
this 1936 permit to take and divert weter for
municipel snd industrial use ocutside of the
boundsries of the original Permit No. 1040
wvithout obteining 2 permit from the Board;
and, further, would they be permitted to car-
ry the water so appropristed cutside the drein-
age area of the Brezos River."

We have been furnished with the permit and amead-
ments thereto under which the American Cenal Compsny (suc-
cessor to Brazos Valley Irrigstion Compsny) is nov using
certain vater from the Brazos River. In so fapr as they con-
cern this opinion, the facts, ss reflected by the permit, e
sasmied, appesr to be these:

By Permit No. 1080, deted September 27,
1927, the Besrd of Weater Engineers granted to
- the Brazos Velley Irrigetion Company the right
to appropriste 99,932 scre-fest of water per
samum from the aneppropristed waters of the
Brazos River, at » rete of diversion not to ex-
coed 685 cublc feet per second of tiwe, or se¢
much thereof 8s may be necesssry when benefisisl-
ly used for the irrigation of 49,966 acres of
land, located in Fort Bend County. The permit
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vas lssued subject to certain agreements
made between the Irrigation Compsny and
third persons, which agreements are not
material to thlis opinion.

On June 16, 1936, the Board used
the following languege in smending the
originsl permit: "Now, therefore, the
Boerd of Weater Engineers for the Stete
of Texas, does by these presents grent
this smendment to Permit Ho. 1040 heye-
tofore issued to the Brezoa Velley Ir-
rigetion Company, and henceforth the
Brazos Valley Irrigation Company mey ap-
propriste and use the weter, or any por-
ticn of such water, sllogated by said
Pemwit No. 1080, for 'memufacturing or
sompereisl'® use.”

On Getober 18, 1941, Permit 1040 was
again smended. This smendment referred to
the Board's agtion in greanting the original
permit and to its ection in granting the
anendument of June 16, 1936 "to permit ssid
compety to use 8 portion o¢r all of the vaters
appropristed thereunder for manufacturing and
comsmercial purposes” and then authorised the
Brezos Valley Irrigation Company "to change
the place of uyse of a portion or all of the
wster permitted to be appropristed under seid
Permit No. 1OW0 fopr the purpose of irrigeting
24,851 sopes of lend levsted outside the
vetershed™ ip Baeszoris, Gelveston, Herris and

~ Port Bend Counties, lesving 5,115 scres of
1and desoribed in the origiml perwit within
the Brazos River vateynshed atill to be ir-
rigated out of the originsl sppropristion.

~ On Msy 28 %942 the Board agsin amend-
.ed Permit Wo. ia o, &h@ effect of which wvas

te permit the irnrigation company to irrigeate
outside the watershed 3,328 of the 5,115 acres
‘remaining in the vatershed under the prior
smendment, and lesving 1,787 scres of the
original permit st1ll within the Brezos River
wetersheéd.. This smendment is siwilar in form
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to the smendment of October 18, 1941.

The questlon of the Board's juriadiction and
pover to regulate and control chsnge of use end place eof
use of water which has been appropriated and put to beme~
ficis]l use under permits issued by the Bosrd, had not been
conslidered by the courts of this Stete until the case of
Clark v. Briscoe Irrigestion Coaupsny, decided Fedbruary 19,
1947, by the Austin Court of Civil Appesls in Opinlon No.
3588, and not yet reperted.

The facts of the Clark case sre these. The per-
mit held by Briscoe Irrigation Company suthorized appropris-
tion of 75,000 acre-fed per annum for lrrigation, mining and
municipsal use. Of this amount, 50,000 acre-feet was allocset -
ed for the purpose of irrigetion, the remasining 25,000 acre-
feet belng ellocated for wining and wmunicipel purposes. The
25,000 acre-fest permitted for mining snd municipsl use vas
not involved since it wes never benefliclslly used as re-
quired to complete the sppropristion thereof. The 50,000
acre-feet allocated for irrigation waes beneficlelly used for
the length of time required by Article 7592, V.a.C.3., so
8s to vest the title provided for in thet article. Upon
the Bosrd's denisl of an application to amend the permit to
substitute other specified lands for those designated in the
permit, snd to change the purpcse of use 30 88 to include
mining, manufacturing and municipal, the irrigestion compsny
Sought a declarstory judgment to the effect that it had
the inherent right, growing out of the right vested by rea-
son of Article 7592, to chenge the purpose of use of the
water from irrigetion to other lawful uses, such right be-
ing free of any regulgtion or control by the Bosrd 3o loug
as the use vas 8 beneficisl one suthorized by lew and did
not result in an increased apprepristion or taking eof &
greater quantity of water than was authorized by the pemit,
or impslr the vested rights eof other appropriators.

After reviewing the conservation amendment to the
Constitution (Article XVI, Sec. 59-8) snd the statutes desl-
ing vith the subject, the Court expressed its opinien in the
following langusge:

“These statutory provisions clesrly
invest the Bosrd with the power and duty te
determine vhether the uses for whlch the ap-
piication is made meet the statutory odjec~
tives, including that of being 1o the public
interest. Necesserily the determinstion of
that issue involves the exercise of & sewund
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and reasonable discretion. Nor 18 1t con-
tended that the Board has not such discre-
tion in pessing upon an original applica-
tion.

"Every consideretion for veating such
original discretion in the Board spplies
with equal force for its exercise in case of
change of purpose or plsge of use, We there-
fore think there is implicit in these provi-
sions of our laws, constitutional and statu-
tory, a8 vesting in the Board of the contlnulng
duty of supervision over the distribution and
nse of the publioc waters of the 3tate mo as to
see thet the constitutional end statutory ob-
jectives are attesined, and carrying with 1t
the requirement that sny substsentisl]l chenge in
use or place of use not suthorized in the origi-
nal permit, must hsve the approval of the Board.
Any other construction might essily result in
defeat or circumvention of the objectives of
the conseprvation laws.

L] - L ]

"We hold that suthorlity of the Board 1is
essential to authorize a change in use or
placg of use from that authorized in the per-
mit.

Bssed on Clerk v. Briscoe Irrigation Company,
supre, 1t 1s our opinion that the American Canal Company
- may not use the water sppropristed by it under its present
permit for wunicipal purposes without the usual application
- Yo the Board.

. We are unable to see 8 distinction as regards the
change from 8 manufacturing snd commerciasl use as stated in
the permit to the inmdustrial use referred te in your letter.
It is provided in Article T470, V.A.C.3., that "the appro-
priation of water must be for irprigetion, mining, willing,
manufacturing, the development of power, the construction
and operstion of waterworks for cltles and towns, or for
stock raising." 4And, in fixing priorities between uses,
Article 7471, V.A.C.S., after granting No. 1 priority to
domestic and municipel use, gives No. 2 priority to msnu-
fecturing, which is described as, "water to be used 1n
proceszes designated to convert meterials of & lover order
of velue into form heving greater ussbility and coumercieal
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value end to include weter necessery for the develop-
ment Of electric power by means othar thsn hydroelec -
tric." No provision is mede in the ststutes relative
to industrial use a8 such. For the purpose of this

opinion industrial, menufecturing end commersial will
be considered as synonymous and mean the same thiog

a3 the msnufecturing use referred to in the statutes.

The sitwetion 83 regeards the manufacturing
use under considerstion here is distinguishable from
that involved in the Clark case in two respects: (1)
Here, the original permit has slresdy been amended by
the Board to 2llow ® menufacturing use of all or sny
portion of the water sllocated to the original permit.
In the Clark cesze, this smendment to the permit wes
sought and denied. (2) Although neot meterial to the
decision, the facts there show thet s certain propor-
tien of the totsl sllocation wes set sside to mining
and municipsl while the remsinder wvas allocated teo ir-
rigatien. Here the total sllocation is fey irrigetion,
menufacturing and commercial, ‘

Reference i3 now made to our Opinion No. O-
3397, addressed to the Board of Water Englneers. 4-
mong other problems, the opinion was concerned with
(1) the right of perwittee to irrigste land other than
that describad in his perwit, and ?;) the authority of
the Board to grant sn amendment to such peruit to allow
irrigation of such other lesnd. Phe opinion concludes
thet permitteels irrigation use is restricted to the
lend described in such permit and that a chenge of place
of use is not permltted witheut the authority of the
Board, We quote from the opinlon #s follows:

"However, a careful presding of the Texes
Statutesn daaling with appropriation of water
reveals s uniform insistence by the Legisls-
ture that 1f the sppropristed water 13 to be
used for irrigétion purposes, the land to be
irrigated must be deseribed in the verlous
instruments required to perfect the approprie-
tion. We find this regquirement in the stetute
zoverling the centents of the application, thst
covering the contents of the notice of hesring
on the perwit, and in the stetute dealing with
the contents of the permit {tself. The Leglis-
lature hes set out no such requirements where
the vater 1s to be used for other purposes.
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"

o L[] L]

"If it was the legislative intent that
an sppropristor of weter for irrigestion pur-
poses should be free to use such water to
isrigate sny land he chose, we can conceive
of no resson for requiring that the land be
described in each of these ensctments. If
it vas intended thet the appropristor could
lgnore the fact that a perticulsr tract of
land wes described in his permit, it must be
sssumed that the Legilslature has required a
useless thing. Under well recognized rules
of statutor{ construction we can make no such
assumption.”. ' - :

At first glance, the result to be reached here,
based on Oplnion No. 0«3397, would be that since the Legis-
lature has not required a description of place of use of
the non-irrigating stetutory uses in the originel spplica-
tion and permit, chenges in the place of such use without
further application to the Board must follow as & matter of
course. Nor &t first glance, does Clark v. Briscoe Irrigs- -
tion Company, supra, seem to go so . far &8s to requlire the = .
Board's pemmisaion to change when the use 1s already suther-
ized by permit. However, no locgical reason exists for dis-
tingulishing chenge of place of use &8s such, from cheange of
place of use as between the various uses suthorized by
statute. We interpret{Clark v. Briscoe Irrigation Com-
peny 88 holding that application to the Bosrd i3 requlred
to cheange the place of use 88 such and for all permitted
purposes and not for irrigastion alone. No good resson ex-
1sts wvhy permlttee 3hould be confined to one eres in con-
ducting irrigetion, absent suthorization to change by the
Board, snd et the same time be sllowed to exercise the
other uses covered by his permit at any plece or plsasces
he desires. Here the water to be used in either case is
the same vater. Car it logically be restricted in change
for irrigstion, but not menufacturing? We think not.
Clark v. Brisces Irrigetion Company has inferentially mov-
ed the lsw of appropristion in this State over the voild
left by ocur statutes in not proviﬂin% for spplication for
change of use end place of use, and the "continuing duty
of supervision over the distribution and use of the public
wvaters of the State 30 83 to see that the constitutional
and atatutory objectives are attained,” sccerded the Board
by the opinion surely must relate to change of place of
use for all purposes and not for irrigation slone. We
know of no other result which would not in the wvords of
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the opinion "result in defest or circumvention of the
objectives of the conservation ilaw", as thet lavw has been
construed and carried forward by that case. We consider
Clerk v. Briscoe Irrigetion Ceompeny as controlling on
this subject,. ' .

We think it unfertunate that the Board has not,
and in our opinion it msy, under its regulastory powvers,
Art. 7531, V.A.C.3., and under the last statement of
Article 7515, V.4.C.83., reguire desigmtion of the place
of the use of non«irrigeting uses. Article 7515, V.A.C.8.,
provides as follows:

"Svery permit issued by the Board, under
the provisions of this chepter, shall be in
writing, stteated by the seal of said Bosrd and
shell contain substantislly the follovingt! The
neme of the applicent te whem 1asued; the date
of the 1ssusnce thereof; the date of the fil-
ing of the originsl spplicstion therefor in
the office of the Boerd; the use or purpose for
which the sppropriation of water is to be made;
the smount or volume of water suthorized to be
appropristed; a genersl description of the
source of supply from which the appropristien
is proposed to be mede; and, if such sppropria-
tion 18 for irrigation, & description and state-
ment of the sapproximste sarea of the lands to be
irrigeted; together with sug ey date and in-
formation as the E d ReY
scoring ours

) o 1

In this cennection, we recommend for your future
use a form of permit which allocates & specific quantity
of water to each permitted use in order that permittee way
show by sctusl beneficiel user thst the water te which he
is entitled under his permit has ripened into the title
vested by resson of Article 7592. It seems to us that
this type of permit designating the place of use of all
permitted uses, would essiszt you in carrying out the reg-
ulatory obligetion which you heve under the stetutes and
under the construction given them by Clark v. Briscoe Ir-
rigation Company, supra.

The question now arises ss to permittee’s right
to use the wvater under its permit for manufscturing pur-
poses beyond the weatershed without further suthority from
the Bosrd. The amendments of Ootober 18, 1941, and Mey 28,
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1942, clearly carry the irrigstion use on all except
1787 acres beyond the watershed. The language which
is essentislly the same in esch of the amendments
granting this authority, 1s quoted as follows:
"NOW, THEREFORE, the Board of Water
Engineers for the State of Texas, does
by these presents GRANT the Authority
and the Right, subject to all the terms,
agreements, condltions snd restrictions
contained in Permit No. 1040, unto the
Brazos Valley Irrigation Company to change
its Place of Use of the water, for irriga-
tion under said Permit No. 1040 from the
lands originelly described in said perwmit to
the irrigation of the folleovwing described
lends, towlt:

n
LI

"It 1s expressly provided that all of
the rights, terms, agreements, conditions
and restrictions contelned in Permit No.
1040 shsll rewain in full force snd sffect
and the Authority and right to change the
Plsce of Use herein grented is grented sub-
ject to all such rights, terms, agreements,
conditions end restrictions. ™

"It i3 further expressly provided that
the grenting of this Right and Authority shall
not in any way increase, nor decrease, the
Permittee's existing rights undeyr ssid Permit
No. 1040, except that Permittee may exercise
its irrigetien rights om the lends hereinbefore
described (a3 Traet A and Tract B), snd shall
not irrigste othep lsnds than those hersinsfter
descpribed unless lawfully permitted to do so."

- This lengusge is preceded by recitstions con-
cerning the previsus ection of the Beard in granting the
originsl permit end in grenting the emendment authorizing
use for manufacturing purposes, the spplicstion by the ipr-
rigstion compeny to irrigete beyond the watershed, the
hearing on sush appliostion end the findimg that e change
in place of use would not ®esult in an inoressed apprepria-
~ tion or interfere with vested rights.
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We have exsmined the two watershed spplications
in question snd neither makes a2pplication to remove the
manufacturing use beyond the watershed.

Cur statutes on thls subject stress that the
vater itself i» the element upon vhich the watershed
restriction is pleced. aArticle 7589, V.A.C.8., shkes 1t
unlawful to divert veter beyond the wstershed and Article
7590, V.A.0.8., provides & method by which water may be
diverted upon proper application snd hesring. The statutes
provide as follows: )

Article 7589-

"It shall be unlavful for any person, #s-
societion of persons, corporetion, veter iam-
provement or irrigetion district to take od
divert sny of the watsyr of the oxrdinsry flow,
underflow, or store flow of sny stresm, water
course, or veterashed, in this 3tete into auy
other netursl stream, vatar course or vatershed,
to the prejundice of any psrsen or property sit-
urted within the waterahed from whioch such vater
18 proposed to be taken or diverted."

Article 7590

"Before any person, association of perscns,
corporation, water lmprovement or irrigation
district shsll teke any water from Bany natural
stresm, water course, or vetershed in this 3tate
into say other watershed, such person, associs-
tion of persons, corperstion, wvater lwproveaent

*  or irrigetion dilstrict shsll meke application to
the Board of Water Enginesrs for & permlt so as
to take or divert such waters, and no such per-
mit shall he issued by the Board until after full
hearing before ssld Board 8s to the rights to be
affected thereby, end such hesring shall bes held
and notice thereof given at such time and such
place, in such mode and meanner ss the Board mey
prescribe; and from sny decision of the Board
any sppeal msy be taken to the district court of
the county in which such diversion 18 proposed
to be made, in the mode and menney prescribed
in this chapter for other sppesls from the de- -
¢ision of the Board."
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Although the Board's intention as expressed in
the two watershed smendments 1s not entirely clesr, we im-
terpret these amendments as necessarily carrylng the water
beyond the watershed for all permitted purposes eand not for
irrigation alone. We think thsat all uses authorized by a
permit wove with the water beyond the watershed and see no
logic in requiring permittee to do that which he has done
already, nsmely, reapply and be re-permitted to move ex-
actly the ssme water beyond the watershed. By thls, we do
not mean that under a permit ellocating specific quanti-
ties of water to specific uses, thet a permit to remove
vater allocated to one of the permitted uses will move
the water sllocated to a permltted use not involved in the
remcoval application. That is not the situstion involved
here. Kor do we mean to infer that this in any way limits
vhat has been heretofore seid as to change of use and
place of use. Articles 7589 and 7590 (supra) relate only
to removing water beyond the watershed and oreate no re-
striction on use or place of use. These restrictions asx
previded by statute, #and sas carried forward by Clark v.
Briscoe Irrigetion Company (supra), apply, in our opin-
ion, generally, sand are not confined to use within the
watershed. What we have said previously on this subject
of change applies as well beyond the watershed.

All conclusions resched herein relating to change
of use and place of use are subject to the genersl rule
prohibiting such changes when the amount of approprilated
vater is increased, or when prior vested rights are injur-
ed. These mstters are for your considerstion at the hear-
ing on the applicstion for change.

SUMMARY

Under & permit granted by the Board of
Water Engineers suthorizing the appropristion
of water for irrigetion purposes, and amend-
ments thereto suthorizing the use of & por-
tion or all of the water so approprisated for
menufacturing snd commercial purposes, and
permitting the removal of the bulk of the
water beyond the watershed for use in irri-
gating certein described landa; permittee must
apply to the Boerd for & permit to use the ap-
pristed waters for municipsl purposes and for
a permlt to change the place of use for manu-
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facturing and commercial purpolea, both vhith-
" in snd without the watershed.

Yours very tr'uly
ATTORNEY GENERAL OF T!IAS

# Pruett, Jr. X

Assistant

HDP /bt /lh

APPROVED: March 11, 1947




